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INTRODUCTION

Following the deinstitutionalization of the American mental health care
system, which transferred the locus of psychiatric care from public inpatient
institutions to community-based treatment facilities, the nation's prisons and
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jails became filled with mentally ill offenders.' Instead of being diverted
into mental health systems, and unable to conform their behavioral symptoms to the societal norms that comprise lawful activity, these individuals
slipped through the holes of a ragged safety net into the criminal justice system.2 Today, although mentally ill prisoners have a constitutional right to
basic mental health care, shortfalls in the identification of those in need of
these services, as well as the punitive, stressful nature of the penal system,
often exacerbate or even create additional symptoms of mental illness. 3
Despite this, prisons may nonetheless present a unique opportunity for
meaningful psychiatric intervention. However, to the extent that some mentally ill offenders may achieve psychiatric stability while incarcerated, that
stability is threatened when they are subsequently released to the streets with
no home, no source of income, no social network, and no access to the medications and other care needed to maintain their newfound psychiatric stability. As a result, these individuals, who disproportionately experience addiction, may decompensate to the point of psychiatric crisis, triggering additional contact with the criminal justice system, and eventually succumbing to
drug addiction, homelessness, and recidivism. This is the revolving door of
America's correctional system, through which the nation's seriously mentally ill cycle over and over again.
Mental health advocates argue that two strategies in particulardiversion and discharge planning-are the best ways in which to combat this
revolving door problem; 4 however, both strategies are of little help to the
vast numbers of America's seriously mentally ill who, destitute and without
access to public benefits, are completely unable to procure community-based
psychiatric treatment. Instead, policy makers should focus on instituting
programs that make Medicaid and other social benefits immediately available to seriously mentally ill offenders upon their release. And while mental
health advocates have for years championed this particular strategy, an ex-

I. CHRIS KOYANAGI, KAISER COMM'N ON MEDICAID & THE UNINSURED, LEARNING FROM
HISTORY: DEINSTITUTIONALIZATION OF PEOPLE WITH MENTAL ILLNESS AS PRECURSOR TO
LONG-TERM CARE REFORM 1, 10 (2007), available at http://www.kff.org/medicaid/upload/
7684.pdf [hereinafter LEARNING FROM HISTORY]; see also MARCIA K. GOIN, AM. PSYCHIATRIC
Ass'N, MENTAL ILLNESS AND THE CRIMINAL JUSTICE SYSTEM: REDIRECTING RESOURCES
TOWARD TREATMENT, NOT CONTAINMENT 2 (2004), available at http://archive.psych.org/edu/

otherres/libarchives/archives/200401 .pdf.
2. GOIN, supra note I, at 2-3.
3. See id. at 3-4.
4.
HUMAN RIGHTS WATCH, ILL-EQuIPPED: U.S. PRISONS AND OFFENDERS WITH MENTAL
ILLNESS 26, 192 (2003), available at http://www.hrw.org/sites/default/fileslreports/usal003.
pdf.
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ploration of the legal framework that makes it possible has not received significant attention in legal literature.
Part II of this Article discusses the origins of the revolving door problem, paying specific attention to the individuals trapped within its turning,
how they got there, and why they cannot escape. Next, Part III addresses
some of the more common strategies advanced by mental health advocates
for stopping the door's revolution. Finally, Part IV identifies timely access
to Supplemental Security Income and Medicaid as one strategy for ending
the revolving door cycle, ultimately concluding that mentally ill offenders
residing in prisons could most directly benefit from this strategy, which requires both state administrative action and stakeholder buy-in for the creation
of a uniform mental health policy.
H.

THE REVOLVING DOOR OF MENTAL HEALTH CARE IN AMERICA'S
PRISONS AND JAILS

Empirical data suggest that over half of the men and women incarcerated in prisons and jails throughout the United States suffer from some form
of mental illness. 5 Ten percent to twenty-three percent of these mentally ill
offenders suffer from psychotic symptoms, such as those with schizophrenia
or who experience certain forms of bipolar disorder. 6 This disproportionately high population of mentally ill inmates housed in correctional facilities has
made the U.S. penal system the nation's largest provider of mental health
services.7

Because of the criminal justice system's new, de facto role in the provision of mental health services, incarceration may present a unique opportunity for psychiatric intervention. Many mentally ill offenders are poor, uninsured, and eligible for Medicaid prior to their incarceration.8 However, many
have never signed up for public benefits; consequently, their inability to pay

5.

DORIS J. JAMES & LAUREN E. GLAZE, BUREAU OF JUSTICE STATISTICS, MENTAL

(2006), available at http://bjs.ojp.usdoj.
gov/content/pub/pdf/mhppji.pdf.
6. See id. at 3. The report found that 15.4% of prisoners with mental health problems in
state prisons, 10.2% in federal prisons, and 23.9% in state jails exhibited symptoms of psychotic disorders. Id.
7. See GOIN, supra note 1, at 2.
8. HEATHER BARR, CORR. ASS'N OF N.Y. & URBAN JUSTICE CTR., PRISONS AND JAILS:
HOSPITALS OF LAST RESORT iii (1999), available at http://www.urbanjustice.org/pdf/
publications/mentalhealth/PrisonsJails.pdf (stating that "[p]rior to incarceration, very few [of
New York's mentally ill prisoners] were employed; most relied on public benefits or had no
income. The vast majority received Medicaid or had no insurance at all.").
HEALTH PROBLEMS OF PRISON AND JAIL INMATES 1
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for psychiatric services translates into a similar inability to address mental
illness in any meaningful way prior to serving a criminal sentence. 9
But even to the extent that individuals do achieve stability resulting
from psychiatric care received while incarcerated, that stability is often destroyed when seriously mentally ill offenders are released to the streets following the completion of their sentences, without the resources necessary to
continue the very treatment that allows them to conform their behaviors to
the societal norms that comprise lawful activity; as a result, they recidivate.' 0
This is often because of the unavailability of immediate federal entitlement
benefits upon release from incarceration, as well as the delays inherent in reenrollment and other application procedures."
This Section will provide information regarding the rates of mental illness in U.S. prisons and jails, pointing out that the population of incarcerated
mentally ill offenders is disproportionate to rates of mental illness in the public at large. It will then discuss the deinstitutionalization of the U.S. mental
health care system and the subsequent "transinstitutionalization" of the mentally ill from public, inpatient mental hospitals to the country's correctional
facilities, with the result that America's prisons and jails have become the
nation's largest provider of mental health services. Finally, it will explain
how any stability resulting from psychiatric intervention during incarceration
may be threatened by discharge to the streets without insurance benefits following the completion of a term of imprisonment.
Rates of Mental Illness in the U.S. CorrectionalSystem

A.

The specific rates of mental illness represented among inmates of U.S.2
prisons and jails have, historically, been difficult to accurately determine.'
This may be due to the fact that there is high turnover among mentally ill
offenders, 3 whose sentences generally result from conviction for nonviolent
offenses warranting relatively short terms of incarceration. 4 However, in a
9. See Jamie Fellner, A Conundrum for Corrections,A Tragedy for Prisoners: Prisons
as Facilitiesfor the Mentally 111, 22 WASH. U. J.L. & POL'Y 135, 136 (2006).
10. See BAZELON CTR. FOR MENTAL HEALTH LAW, A BETTER LIFE-A SAFER
HELPING INMATES ACCESS FEDERAL BENEFITS 1-2 (2003), available at
COMMUNITY:

http:/lwww.bazelon.orglissues/criminalization/publicationslgainslgains.pdf.
11. Id. at 7; see also BARR, supra note 8, at 34-35 (explaining the labyrinthine structure
of the Medicaid re-enrollment process for those with mental illnesses).
12.

1 NAT'L COMM'N ON CORR. HEALTH CARE, THE HEALTH STATUS OF SOON-TO-BE-

RELEASED INMATES, A REPORT TO CONGRESS 22 (2002), available at http:/www.ncjrs.gov/

pdffilesl/nij/grants/1 89735.pdf.
13.
14.

Id.
See GOIN, supra note I, at 2.
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recent report, the Bureau for Justice Statistics issued new data confirming
that over half of all inmates in U.S. prisons and jails experienced mental illness. 15 Consequently, rates of mental illness within correctional facilities
have been shown to far outweigh rates of mental illness represented in the
country's general population, 6 and may be as much as four times that of the
general public. 17 Estimates place the total number of mentally ill offenders
contained in prisons and jails at more than 1.2 million. 8 Of that number,
approximately one in five may experience a serious mental illness.' 9 This
classification typically includes major depression and manic conditions, such
as bipolar disorder, as well as schizophrenia and other psychotic conditions.2 0
The prevalence of specific symptoms sufficient to support diagnosis of
a serious mental illness, when considered individually, places the disproportionately high rates of mental illness in the U.S. criminal justice system into
greater perspective. Approximately forty-three percent of state prisoners and
fifty-four percent of those in state jails meet the criteria for mania. 2' Roughly
twenty-three percent of those incarcerated in state prisons and thirty percent
of those in state jails report symptoms consistent with a diagnosis for major
depression. 22 Further, some fifteen percent of state prison inmates and twenty-four percent of those in state jails present symptoms that satisfy the criteria for psychotic disorder.23 One report concluded that, every day, as many
as 100,000 inmates throughout the prison system may be actively psychotic.

24

15. JAMES & GLAZE, supra note 5, at 1. The report found that, in 2005, "705,600 inmates
in State prisons, 78,800 in Federal prisons, and 479,900 in local jails" experienced some form
of mental illness. Id. These numbers accounted for 56% of state, 45% of federal, and 64% of
local jail populations. Id.
16. See Ronald C. Kessler et al., Prevalence, Severity, and Comorbidity of 12-Month
DSM-IV Disorders in the National Comorbidity Survey Replication, 62 ARCHIVES OF GEN.

PSYCHIATRY 617, 619 (2005) (showing that 26.2% of adults in the general population experience some form of diagnosable mental illness); JAMES & GLAZE, supra note 5, at 3 (showing
that the rate of mental illness within the prison system is more than double that among Americans generally).
17. See Jeffrey L. Metzner et al., Treatment in Jails and Prisons, in TREATMENT OF
OFFENDERS WITH MENTAL DISORDERS 211 (Robert M. Wettstein ed., 1998).
18. See JAMES & GLAZE, supra note 5, at 1.
19. AM. PSYCHIATRIC ASS'N, PSYCHIATRIC SERVICES IN JAILS AND PRISONS xix (2d ed.

2000).
20.
21.
22.
23.
24.

See, e.g., Fellner, supra note 9, at 135.
JAMES & GLAZE, supra note 5, at 1.
Id.
Id.
Fellner, supra note 9, at 135-36.

Published by NSUWorks, 2010

5

Nova Law Review, Vol. 34, Iss. 3 [2010], Art. 14

NOVA LAW REVIEW

[Vol. 34

Because mentally ill prisoners have a constitutional right to receive minimally necessary medical treatment for serious mental health conditions,25
the high rates of these illnesses in prisons and jails pose particular challenges
for criminal justice systems, which were not designed to address meaningfully the delicate work of treating this population.26 Perhaps more importantly,
these rates pose significant challenges to communities, which are forced to
address the continuing needs of the formerly imprisoned mentally ill offendwithout immediate access to the benefits
er, released into the community
27
treatment.
access
to
necessary
B.

The Road to Transinstitutionalization

Beginning in the mid 1950s and continuing throughout the 1980s, the
United States saw a shift in the locus of mental health care from public, inpatient institutions to community-based treatment facilities.2 8 The effects of the
"deinstitutionalization" of the American mental health care system, although
gradual, were vast: The population of state-run mental health hospitals declined from 559,000 in 1955 to 49,000 in 2006.29
The deinstitutionalization of mental health care within the U.S. came as
the result of several factors working in tandem, resulting in "a mass migration of persons with mental illness out of mental hospitals and into the com25. See U.S. CONST. amend. VIII; see also Estelle v. Gamble, 429 U.S. 97, 102-04
(1976) (holding that the intentional refusal of necessary medical treatment for serious injury or
illness violates the Eighth Amendment to the U.S. Constitution); Bowring v. Godwin, 551
F.2d 44, 47-48 (4th Cir. 1977); Jones'EI v. Berge, 164 F. Supp. 2d 1096, 1117 (W.D. Wis.

2001) (holding that the Eighth Amendment protects a prisoner's right to treatment for both
serious physical and mental illnesses). In Bowring v. Godwin, the court held that prison inmates are
entitled to psychological or psychiatric treatment if a physician or other health care provider,
exercising ordinary skill and care at the time of observation, concludes with reasonable medical certainty (1)that the prisoner's symptoms evidence a serious disease or injury; (2) that such
disease or injury is curable or may be substantially alleviated; and (3) that the potential for
harm to the prisoner by reason of delay or the denial of care would be substantial.

551 F.2d at 47. The court further held that "[tlhe right to treatment is, of course, limited to
that which may be provided upon a reasonable cost and time basis and the essential test is one
of medical necessity and not simply that which may be considered merely desirable." Id. at
47-48.
26. GOIN, supra note 1, at 2.
27. Id.
28. See LEARNING FROM HISTORY, supra note 1,at 1; see also GOIN, supra note 1,at 2-3.
29.
HEALTH

LEARNING FROM HISTORY, supra note 1, at I; NAT'L ASS'N OF STATE MENTAL
STATE
PROGRAM DIRS. RESEARCH INST., INC., STATE PROFILE HIGHLIGHTS:

2006, No. 06-4 (Nov. 21 2006), available at http://www.nriinc.org/projects/profiles/profiles05/2006statehospital.pdf [hereinafter STATE PSYCHIATRIC
PSYCHIATRIC HOSPITALS:
HOSPITALS].
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munity."3 ° First, new pharmaceutical therapies proved effective in the treatment of mental illness, thus offering alternatives to traditional methods that
were best administered in inpatient settings.3 These drugs were accompanied by "the belief that mental illnesses could be better treated in communities than in hospitals that were often more warehouses than therapeutic institutions. 32

Second, the federal government's formal push for the deinstitutionalization of mental health care, which began in 1961, began to exert financial
pressure on the institutional framework.33 That year, the Joint Commission
on Mental Illness and Health, created to examine the state of the American
mental health care system, issued to Congress a report recommending the
funding and implementation of a federally based program to shift mental
health care from public hospitals to community-based treatment facilities.'
In 1965, Congress responded by passing a law authorizing the construction
of community mental health centers (CMHCs),

35

and then amending that law

centers.36

to fund the staffing of those
Deinstitutionalization had begun in
earnest.
Third, litigation in the federal courts produced decisions that both
strengthened the procedural requirements and the criteria for achieving the
involuntary civil commitment of mentally ill individuals.37 It also affirmed
the constitutional right of mentally ill individuals to live in and be members
of a community, regardless of whether they choose to receive psychiatric

30.

GOIN, supra note 1, at 2.

31.

See Ralph Slovenko, The Transinstitutionalizationof the Mentally Ill,
29 OHIO N.U.

L. REV. 641, 644-45 (2003) (describing how "the development of anti-psychotic medication
resulted in a decrease in the use of physical restraints, psychosurgery, electroshock, hydrotherapy, insulin coma, and other physical means of treatment."); see also GOIN, supra note 1,at
2; LEARNING FROM HISTORY, supra note 1, at 4.
32. GoIN, supra note I, at 2.
33.

See LEARNING FROM HISTORY, supra note 1, at 4; Slovenko, supra note 31, at 646-47.

34. See JOINT COMM'N ON MENTAL ILLNESS & HEALTH, ACTION FOR MENTAL HEALTH:
FINAL REPORT OF THE JOINT COMMISSION ON MENTAL ILLNESS AND HEALTH xiii-xiv (1961).

35. Community Mental Retardation and Community Mental Health Center Construction
Act of 1963, Pub. L. No. 88-164, § 201-07, 77 Stat. 282, 290-94 (1963).
36. Mental Retardation Facilities and Community Mental Health Centers Construction
Act Amendments of 1965, Pub. L. No. 89-105,79 Stat. 427 (1965).
37. See Lessard v. Schmidt, 349 F. Supp. 1078, 1093 (E.D. Wis. 1972) (holding that
involuntary commitment was only appropriate when "there is an extreme likelihood that if the
person is not confined he will do immediate harm to himself or others"), vacated and remanded on other grounds, 421 U.S. 957 (1975), reinstated on remand, 413 F. Supp. 1318,
1321 (E.D. Wis. 1976); see also Addington v. Texas, 441 U.S. 418, 432 (1978) (holding that
the Fourteenth Amendment requires proof by clear and convincing evidence in civil commitment procedures).
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treatment. 38 These decisions resulted in an increasingly large population of
both treated and untreated mentally ill individuals residing within communities.39
However, this increase was not accompanied by the funding necessary
to implement adequate community-based treatment. 40 Thus, while federal
deinstitutionalization policy envisioned the withdrawal of federal funds from
public mental health institutions and the reinvestment of those funds in
community-based treatment programs, 4 that funding never came "close to
approaching the early promises or projections of need., 42 Further, the average state contributions to the operation of public mental health institutions
were not fully shifted to these programs. 43 Adjusted for inflation, these contributions amounted to thirty percent less in 1997 than in 1955. 44 As a result,
those mentally ill individuals who do wish to find treatment for their conditions while living within their communities are more likely to be denied
access because of either the scarcity of treatment programs or their inability
to pay.45
Additionally, the increased community presence of mentally ill individuals was not accompanied by a concurrent rise in their acceptance by other
community members. 46 To the layman observer, many behavioral symptoms
of mental illness can be perceived as "bizarre," "disruptive," or "danger-

38. See O'Connor v. Donaldson, 422 U.S. 563, 587-88 (1975) (holding that states may
not confine non-dangerous individuals with mental illnesses when it has been demonstrated
that the individual is capable of living in the community with the willing support of others);
Rennie v. Klein, 720 F.2d 266, 272 (3d Cir. 1983) (holding that, absent an emergency, an
involuntarily committed patient who had been found competent had a right to refuse psychotropic medication); Rogers v. Comm'r of Dep't of Mental Health, 458 N.E.2d 308, 314, 323
(Mass. 1983) (holding that committed mental patients, both voluntary and involuntary, cannot
be forcibly medicated except in emergency situations, and therefore have a right to refuse
treatment).
39. Linda A. Teplin, Criminalizing Mental Disorder: The ComparativeArrest Rate of
the Mentally Ill, 39 AM. PSYCHOLOGIST 794, 795 (1984).
40. See LEARNING FROM HISTORY, supra note 1, at 7-8; see also Teplin, supra note 39, at
795; GoIN, supra note I, at 2; Paul F. Stavis, Why PrisonsAre Brim-Full of the Mentally Ill:
Is Their Incarcerationa Solution or a Sign of Failure?, 11 GEO. MASON U. CIv. RTS. L.J. 157,

157 (2000).
41. See JOINT COMM'N ON MENTAL ILLNESS & HEALTH, supra note 34, at xiii-xiv.
42. LEARNING FROM HISTORY, supra note 1, at 11.
43. Id.
44. ROBERT BERNSTEIN & CHRIS KOYANAGI, BAZELON CTR. FOR MENTAL HEALTH LAW,
DISINTEGRATING SYSTEMS: THE STATE OF STATES' PUBLIC MENTAL HEALTH SYSTEMS (2001).
45. Teplin, supra note 39, at 795.
46. Id.
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ous.''47 As a result, law enforcement officers are often the very first called

upon to address community concerns regarding these behaviors.4 8
Once engaged, police officers may conclude that, because the process of
civil commitment is filled with procedural hurdles, and because many of the
available community-based treatment programs will not accept patients who
are perceived as "dangerous," charging that individual with a crime is "a less
cumbersome and more reliable way of removing the person from the community. '49 Or, the responding officer may simply not have sufficient training
to recognize the symptoms of mental illness, which may appear very similar
to intoxication. 50 Regardless of the reason for the diversion of mentally ill
people into the criminal courts, the criminal justice system's lack of sufficient criteria for excluding those individuals, and its ready acceptance of any
individual whose actions do not conform with the law, may very well make it
the only institution, aside from hospital emergency rooms, that "cannot say
no" to the treatment of mentally ill persons.5 1
This is compounded by the fact that there has been a trend among the
states throughout the past two decades to increase the criminal penalties for
"lifestyle crimes," which are typically nonviolent offenses that do not cause
direct harm to others, but do create feelings of unease among community
members.5 2 These crimes are most often related to drug and alcohol use, the
rates of which are especially high among the mentally ill, who, in many cases, use them in a desperate attempt to self-medicate.53
The net effect of these factors is that seriously mentally ill individuals,
who, prior to deinstitutionalization, would have been diverted into the public
mental health system, now receive the bulk of their long-term care from prisons or jails.54 This phenomenon, which has come to be known as "transinstitutionalization," is particularly troubling to mental health advocates, who
assert that the criminal justice system is neither designed nor equipped to

47. Id.
48. Id.
49. Id.
50. GOIN, supra note 1, at 3.
51. Teplin, supra note 39, at 795.
52. GOIN, supra note 1, at 4; see also, e.g., William K. Rashbaum, In New Focus on
Quality of Life, City Goes After Petty Criminals,N.Y. TIMES, May 22, 2002, at Al.
53. See GoIN, supra note 1, at 3; JAMES & GLAZE, supra note 5, at 5-6; Slovenko, supra
note 31, at 657.
54. Teplin, supra note 39, at 795.
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handle the job,55 and that "formerly hospitalized patients" have "needlessly
become prisoners. '"56
Opportunitiesfor PsychiatricIntervention in the CriminalJustice

C.

System

A determination of the quality of the psychiatric treatment provided in
the criminal justice system is too broad an undertaking to be addressed in any
meaningful way in this article; however, there is significant evidence, described infra, indicating that it is less than adequate. But regardless of
whether U.S. prisons and jails were ever intended to be providers of psychiatric treatment to the mentally ill, or whether that treatment can be considered
adequate, penal institutions have become the largest "purveyor" of mental
health services for the seriously mentally ill. 57 To that extent, they are uniquely positioned to intervene in the psychiatric disorders of those mentally ill
offenders who become incarcerated.58
I.

Incarceration as a Unique Opportunity for Psychiatric Intervention

Incarceration may itself present an opportunity for many mentally ill offenders to meaningfully address their psychiatric conditions.5 9 The potentially unique opportunity for psychiatric intervention presented by incarceration
is likely due to the fact that the mentally ill experience poverty and homelessness in disproportionately high numbers, making them unable to pay for
the treatment they need. 60 Because of the scarcity of charity mental health
care programs, the burden of paying for that care has been shifted largely to
the patient. 6' Considering that an estimated one in twenty Americans with a
Slovenko, supra note 31, at 641; Stavis, supra note 40, at 157. See generally HUMAN
supra note 4.
56. See Stavis, supra note 40, at 158.
57. E. Fuller Torrey, Editorial: Jailsand Prisons-America'sNew Mental Hospitals, 85
Am. J.PUB. HEALTH 1611, 1611 (1995) (describing how "jails and prisons are replacing public mental health hospitals as the primary purveyors of public psychiatric services for individuals with serious mental illnesses in the United States").
58. See GoIN, supra note 1,at 4.
59. HUMAN RIGHTS WATCH, supra note 4, at 27.
60. Id. See generally Christopher G. Hudson, Socioeconomic Status and Mental Illness:
Tests of the Social Causationand Selection Hypotheses, 75 AM. J. ORTHOPSYCHIATRY 3, 16
(2005) (finding a "remarkably strong and consistent negative correlation between socioeconomic conditions and mental illness"); JAMES & GLAZE, supra note 5, at 4-5 (finding
disproportionately high rates of homelessness and unemployment among mentally ill prison
and jaili nmates).
61. See HUMAN RIGHTS WATCH, supra note 4, at 21.
55.

RIGHTS WATCH,
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severe mental illness is homeless, accessing the resources to pay for private
psychiatric care can be exceedingly difficult, if not totally impossible.62
And while there are undoubtedly some mentally ill Americans who
have sufficient social resources, such as family members, who are capable of
footing the bill, those who need public mental health services the most are all
too often unable to attain them until their symptoms have deteriorated to the
point that they "are deemed a danger to themselves or to others," at which
point they can be committed to a public hospital.63 However, at that point,
because the few existing community-based treatment programs typically
employ admissions criteria that exclude individuals whose behavior seems
"dangerous," or who have been previously incarcerated, the most severely
mentally ill members of the community may have no options for treatment
other than that provided in prison. 64
2. Psychiatric Treatment and Relapse in America's Prisons and Jails
In addition to government-run psychiatric institutions, America's jails
and prisons are perhaps the only places where individuals have a constitutional right to receive basic mental health care. 65 However, only one-third of
state prisoners, one-fourth of federal prisoners, and less than one-fifth of jail
inmates with mental health problems actually receive mental health treatment
while incarcerated. 6 This treatment is most often provided in the form of
prescription medication, although many of those who do receive mental
health treatment during incarceration have some access to professional mental health therapy.67
Although some seriously mentally ill prisoners receive psychiatric
treatment while incarcerated, the punitive environment inherent to prisons
and jails may actually exacerbate mental illness.68 Prisons and jails are
62.

TASK FORCE ON HOMELESSNESS & SEVERE MENTAL ILLNESS, OUTCASTS ON MAIN

STREET 18, 31 (1992); see HUMAN RIGHTS WATCH, supra note 4, at 21.
63. HUMAN RIGHTS WATCH, supra note 4, at 21.

64. See Teplin, supra note 39, at 795.
65. COUNCIL OF STATE Gov'TS, How AND WHY MEDICAID MATTERS FOR PEOPLE WITH
SERIOUS MENTAL ILLNESS RELEASED FROM JAIL: RESEARCH IMPLICATIONS, available at http:lI

reentrypolicy.org/jc-publications/how-why/How_.WhyMedicaid.pdf [hereinafter COUNCIL
OF STATE Gov'TS, How AND WHY MEDICAID MATTERS]; see also Youngberg v. Romeo, 457
U.S. 307, 317 (1982) ("When a person is institutionalized-and wholly dependent on the
State .... a duty to provide certain services and care does exist.").
66. See JAMES & GLAZE, supranote 5, at 9.
67. Id.
68. See TERRY A. KUPERS, PRISON MADNESS: THE MENTAL HEALTH CRISIS BEHIND BARS
AND WHAT WE MUST Do ABOUT IT 161 (1999); HUMAN RIGHTS WATCH, supra note 4, at 53;
GOIN, supra note 1, at 4; Bonnie J. Sultan, The Insanity of Incarcerationand the Maddening
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"tense and overcrowded places in which all prisoners struggle to maintain
their self-respect and emotional equilibrium despite omnipresent violence,
exploitation, and extortion; despite an utter lack of privacy" and "stark limitations on family and community contacts." 69 These conditions make it challenging enough for prisoners without mental illness to cope with the traumas
of imprisonment; but, for the seriously mentally ill offender, these conditions
can be debilitating.70
The problem of overcrowding in U.S. prisons has long been documented, with some estimates showing that they operate at 150 to 200 percent
beyond capacity. 71 Cells often measure eight feet by six feet, and are occupied by two individuals, requiring one inmate to sit on a bunk when the other
must access the toilet.72 These close quarters, and the consequent loss of
privacy, can cause the seriously mentally ill to decompensate to the point of
psychiatric relapse. 73 Even those who were not mentally ill prior to incarceration can develop psychiatric symptoms for the first time, resulting in increased rule breaking, violence, and suicide.74
In addition to the challenges to creating psychiatric stability that are inherent to the prison and jail environment, there are impediments created by
the very structure of the mental health programs within these facilities. First
among these is that, as a general matter, correctional officers are typically
not trained mental health professionals, with the knowledge and expertise
necessary to recognize and react appropriately to the behavioral symptoms of
mental illness.75 As a result, the officers may mistake a bona fide psychiatric
episode that makes it impossible for an inmate to conform his or her behavior
for aggression, manipulation, or willful disobedience.76 The consequence of
most of these mistaken assessments, especially when the misunderstood behavior can be construed as "violent," is that mentally ill prisoners "are met
with more and harsher punishment instead of treatment. '77 This is reflected
by statistics showing that mentally ill state prison inmates are far more likely
to be charged with rule violations than other prisoners, and on average serve

Reentry Process: A Call for Change and Justice for Males with Mental Illness in United
States Prisons, 13 GEO. J.POVERTY L. & POL"Y 357, 366 (2006).

supra note 4, at 53.

69.

HUMAN RIGHTS WATCH,

70.

Sultan, supra note 68, at 366.
KUPERS, supra note 68, at 47.
Id.
at 48.
Id.
Id. at 47-48.
See Sultan, supra note 68, at 365.
See id. at 371.
Id.

71.
72.
73.
74.
75.
76.
77.
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four months longer.78 One of the common forms of punishment imposed on
mentally ill offenders is solitary confinement, which itself has been shown to
exacerbate the symptoms of mental illness.79
Another barrier to achieving adequate psychiatric services in prisons
and jails is the chronic understaffing of mental health programs. 80 Current
staffing trends do not come near the levels proposed by experts, not only
because correctional facilities are chronically underfunded for psychiatric
care, but also because that already inadequate funding has failed to increase
in relation to growing prison populations. 8' Pay for these positions is low,
and turnover is high, largely because the work is difficult, often unpleasant,
and commonly requires a lengthy commute.82 As a result, "counselors" who
are typically not required to hold any formal credentials, overwhelmingly
outnumber licensed mental health professionals. 83 This has huge clinical and
ethical implications regarding the care of mentally ill offenders, because
"under-trained, and under-qualified personnel end up making clinical decisions about appropriate treatment strategies and crisis interventions for seriously mentally ill prisoners. 84
Further, comprehensive policies and programs designed to screen for
mental illness are missing from most prisons and jails, contributing to the
inefficacy of their mental health programs.85 This may be part of the reason
that so few seriously mentally ill prisoners actually receive treatment. As a
result, mental disorders may be inadvertently allowed to decompensate, resulting in full psychiatric crisis. 86 Or, prison officials may erroneously conclude that a prisoner's symptoms are an attempt to earn special treatment, or
to otherwise manipulate the system.87 However, even when mentally ill inmates are properly diagnosed, consistent delays in the delivery of psychiatric
treatment may further inhibit the achievement of stabilization.88
The interplay of these factors-the trauma associated with the loss of
personal space and privacy, the severe punishment of uncontrollable behavior, and the inaccessibility of adequate psychiatric services-may have the
cumulative effect of exacerbating mental illness, or even creating it. Either
& GLAZE, supra note 5, at 9-10.
KUPERS, supra note 68, at 53.
See HUMAN RIGHTS WATCH, supra note 4, at 95.

78.

JAMES

79.
80.
81.
82.
83.
84.

Id. at96.
Id.
See id. at 99.
Id. at 100.

85.

HUMAN RIGHTS WATCH, supra note 4, at 101.

86.
87.
88.

See id. at 106.
Id.
See AM. PSYCHIATRIC Ass'N, supra note 19, at 4.
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way, the mentally ill offender runs the serious risk of exiting the criminal
justice system far worse off than when he or she entered it. 89 As a result, the
Eighth Amendment guarantee that prisoners are entitled to adequate medical
treatment while in the state's custody becomes, in many ways, no more than
an empty promise.
D.

The Loss of PsychiatricStability upon Community Reentry

Although there is no empirical data relating to actual rates of psychiatric
stabilization among mentally ill offenders during periods of incarceration, it
is reasonable to assume that some do become stabilized by the time they are
released from prison or jail. 90 However, any newfound stability is lost when
those individuals are released into the community without adequate discharge planning, and without access to the resources they need to prevent an
interruption in their treatment. 91 With no access to medication, and with significant stressors associated with readjustment to community life, many mentally ill former inmates turn to alcohol and drugs as a form of selfmedication, become homeless, and eventually recidivate. 2 Thus begins
again the turning of the cycle between incarceration, release and psychiatric
crisis, in which the most serious of America's mentally ill too often find
themselves.
Long periods of incarceration can have a detrimental effect not only on
93
one's mental health, but also on virtually every other facet of one's life.
Thus, even when mentally ill former inmates achieve stabilization and are
released into the community, they may face other challenges that threaten
their ability to continue the treatment necessary to protect their mental
health, and increase the possibility of recidivism. 94 These challenges are
most often associated with loss of housing, unemployment, frustration of
social relationships, and access to adequate mental health care. 95 Without
assistance in connecting with community services to assist in making a successful reintegration, many mentally ill former inmates may simply slip
through the holes of a ragged safety net.96

89. Sultan, supra note 68, at 372.
90. See BARR, supra note 8, at 40.
91. See id.; HUMAN RIGHTS WATCH, supra note 4, at 192; Sultan, supra note 68, at 373.
92. BARR, supra note 8, at 36; Sultan, supra note 68, at 378.
93.

See COUNCIL

OF STATE GOV'TS, HOW AND WHY MEDICAID MATTERS,

supra note 65.

94. See id.
95. BARR, supra note 8, at 31-35.
96. See Sidney D. Watson, The View from the Bottom: Consumer-Directed Medicaid
and Cost-Shifting to Patients, 51 ST. Louis U. L.J. 403, 404-05 (2007).
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Social relationships can easily suffer when an individual is incarcerated,
especially when that imprisonment is for an extended period.97 This can be
attributed to a host of reasons, including limitations on the time allotted for
visitation, the tendency to assign an inmate to a facility geographically distant from his or her home, the commonplace harassment of visitors by prison
staff, and the excessive screening of personal correspondence.9 8 In fact, the
maintenance of relationships may be intentionally frustrated by the correctional system as part of the punishment for having committed a crime. 99
Evidence suggests, though, that social relationships are an incredibly important part of maintaining stability upon release, and indicates that the same
policies seeking to isolate prisoners from society in fact exacerbate psychiatric crisis, not only behind bars, but also once the former inmate has reentered the community.'00

Similarly, incarceration brings about a necessary interruption of employment, which in turn amounts to an interruption of income.' 0 ' Many of
the mentally ill offenders who are incarcerated were, prior to their imprisonment, already poor.10 2 Following release, they may not be able to find immediate employment, because of their criminal record.'0 3 They may therefore find themselves completely unable to afford the costs of housing, food,
and purchasing the medications they need to remain stabilized.
Although many mentally ill offenders are homeless at the time of their
incarceration, many more become homeless after being discharged from
prison or jail.I"4 Even a small period of incarceration can result in eviction or
foreclosure. If these individuals no longer have a social network to fall back
on, they may have little choice but to attempt to find temporary housing in a
shelter.' O5 However, "[s]helters are not funded or staffed to provide ongoing
psychiatric and substance abuse treatment.''I6 Furthermore, because most
shelters operate on a first-come basis, there is no guarantee that there will be
a bed available on any given night.'0 7 Instead, the recently discharged individual may find herself sleeping on the streets, which are dangerous, violent
supra note 8, at 31-32.

97.
98.
99.
100.

BARR,

101.

BARR,supra note 8, at 33-34.

KUPERS, supra note 68, at 162-63.

Id. at 163.
Id. at 162-63, 172-73.

102. Id. at iii.
103. COUNCIL OF STATE Gov'Ts, HOW AND WHY MEDICAID MAT-ERS, supra note 65.
104. BARR, supra note 8, at 33.
105. See id.
106. Sidney D. Watson, Discharges to the Streets: Hospitals and Homelessness, 19 ST.
Louis U. PuB. L. REv. 357,363 (2000).
107. Id. at 364.
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places that "invite[] backsliding" because of the availability of drugs and
alcohol. 10 8 And, once homeless, it may become even more difficult to find
work.
Access to mental health services may also be affected by the kindred
problems of unemployment, homelessness, and the destruction of social relationships. It can also be linked to the lack of available charity mental health
programs." °9 However, lack of access to needed psychiatric treatment is most
often traced to the loss of, or difficulty in acquiring, public benefits such as
Supplemental Security Income (SSI), Social Security Disability Insurance
(SSDI), and Medicaid." 0 What's more, even if these individuals do find a
treatment program that can help them, those services typically employ
enrollment policies that exclude those with a history of dangerous behavior,
a criminal record, or several previous hospitalizations.'
Without access to housing, income, necessary mental health care or
safety net programs, the mentally ill former inmate will almost certainly be
re-incarcerated, typically within the first six months following release." 2
Recent statistics not only confirm this, but also paint a grim picture of the
possibility that a mentally ill offender will escape this cycle: In 2004, approximately half of mentally ill state prisoners and forty-two percent of mentally ill jail inmates had three or more incarcerations or probations." 3
III. EFFORTS TO CLOSE THE DOOR: COMMON PROPOSALS FOR ENDING THE
CYCLE OF RECIDIVISM

Advocates for the mentally ill have tended to suggest two primary ways4
in which states may curb the cycle of recidivism plaguing this population."
The first of these is "diversion," by which the seriously mentally ill escape
conviction for low-level, nonviolent offenses, and are instead routed into the
mental health system in order to get the psychiatric care they need." 5 The
second of these is discharge planning, through which mentally ill offenders
serare connected with community-based housing, employment, and health
16
vices prior to their release in order to maintain a continuum of care."

Id. at 363.
See id. at 369-72.
110. BARR, supra note 8, at 34-35.
IIi. See Teplin, supra note 39, at 795.
112. HUMAN RIGHTS WATCH, supra note 4, at 193.
113. JAMES & GLAZE, supra note 5, at 8.
114. See BARR, supra note 8, at 42-56.
115. See HUMAN RIGHTS WATCH, supra note 4, at 26.
108.
109.

116.

See id. at 192-93.
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Diversion

Diversion strategy, in addition to being promoted for mentally ill offenders, has also been implemented in relation to substance abusers, with the
creation of "drug courts" to divert low-level offenders into drug and alcohol
abuse treatment programs.' 17 Because of the close relationship between substance abuse and mental illness, and a consequent overlap of services, these
voluntary drug courts may already be somewhat effective in diverting the
mentally ill from the criminal justice system.' 18
Today, mental health courts are becoming increasingly more common.
In 2004, there were roughly 11 mental health courts in operation throughout
thirty-two states.' 9 These courts operate by diverting individuals with mental illnesses into community-based programs that are supervised by the
courts. 12 0 Participation by the defendant is voluntary, incentives and sancservice and mental
tions are offered to encourage compliance, and social
121
health professionals review treatment plans regularly.
While mental health courts have been shown to both reduce recidivism
and to be cost-effective,' 22 the creation of a mental health court system that
diverts a majority of mentally ill offenders out of prisons and jails is unlikely. First, because of the problem of "functional siloing," whereby actors
within a system become so focused on their own performance and needs that
they become increasingly unaware of how their action-or inaction-affects
detrimentally a larger issue. 1 3 The problem of functional siloing may be best
illustrated by an example of its common operation: An administrative agency is asked to determine whether it should forgo funding in order to allow
another agency, which may arguably be better suited to the task, to assume
that particular responsibility. Because the loss of these funds is likely undesirable to the agency, the prospect of that loss may have the effect of skewing
the agency's view of its efficacy. Translated into the immediate context, to
the extent that prisons and jails receive funding based on the number of in117. Id. at 26. See generally C. WEST HUDDLESTON, III ET AL., NAT'L DRUG COURT INST.,
PAINTING THE CURRENT PICTURE: A NATIONAL REPORT CARD ON DRUG COURTS AND OTHER
PROBLEM SOLVING COURT PROGRAMS IN THE UNITED STATES (2005).
118. HUMAN RIGHTS WATCH, supra note 4, at 26.
119. HUDDLESTON, Ill ET AL., supra note 117, at 16 tbl.vi.

120. Id. at 13.
121. Id.
122. HUMAN RIGHTS WATCH, supra note 4, at 27.
123. See S.G. Parker & S.J. Byrne, Functional Siloing? Towards a PracticalUnderstanding of OperationalBoundaries Using Critical Systems Heuristics, FIRST INT. CONF. ON SYS.
THINKING IN MGMT. 503, 503 (2000), available at http://ftp.informatik.rwth-aachen.de/
Publications/CEUR-WSNol-72/080%20Parker%20Siloing.pdf.
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mates housed within those facilities, those prisons and jails may resist the
removal of those inmates and funds, and their redistribution to other programs. Secondly, because the mentally ill in general and mentally ill offenders in particular lack political power, they may not be capable of creating the
momentum required to effectuate this type of immense bureaucratic shift. 4
B.

DischargePlanning

These reasons make it more likely that the second suggested strategythe provision of comprehensive discharge planning by correctional facilities
prior to release-may be the most immediate way of combating the revolving door problem faced by the mentally ill who become entangled in the
criminal justice system. Because discharge planning is conducted while an
individual is incarcerated, it is possible to avoid the problem of functional
siloing, since the point of service could remain within correctional facilities.' 25 As a result, there need be no withdrawal or redistribution of federal
and state funds from these facilities, and consequently far less political friction than that which may arise in regard to proposals for diversion.
Although approximately 600,000 men and women are released from
prisons every year, many states do nothing in the way of providing discharge
planning services to assist mentally ill offenders with reintegration into society, despite significant evidence showing that doing so reduces the risk of
in transitioning
recidivism. 126 The mentally ill, who face greater 1challenges
27
from incarcerated life, are particularly susceptible.
While referrals to housing, employment and mental health services are
all extremely important to the mentally ill former inmate, it is the connection
with needed psychiatric services that is arguably the most important. However, almost thirty-five percent of prisons and jails do nothing to connect
mentally ill offenders with community-based treatment once they are released. 128 Mentally ill offenders are seldom released with a sufficient supply
of medication to carry them through until they procure community-based
services. 129 Furthermore, the quality of the referral services provided by
those facilities that do assist in linking mentally ill offenders with communi124.

125.
126.

See Fellner, supra note 9, at 141.
HUMAN RIGHTS WATCH, supra note 4, at 194-96.

See id. at 192-93.

127.

Id. at 192.

128.

Id. at 192; U.S.

DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, MENTAL HEALTH

TREATMENT IN STATE PRISONS, 2000, 5 (2001), available at http://bjs.ojp.usdoj.gov/content/

pub/pdf/mhtsp00.pdf.
129.

HUMAN RIGHTS WATCH, supra note 4, at 192.
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ty-based treatment, as well as the number of referrals made annually, has
gone unreported. 3 ° Thus, there is no reliable data by which society may
evaluate the adequacy and the efficacy of the discharge planning services
that do exist.
The call for comprehensive discharge services by advocates and scholars has recently begun to echo in the halls of our nation's courts. 3 ' In 2000,
fueled by anecdotal accounts describing how seriously mentally ill inmates
in New York were released from Riker's Island with nothing more than
$1.50 in cash and $3.00 in subway tokens, unable to procure the medication
needed to treat their conditions, the Supreme Court of New York ruled in
Brad H. v. City of New York 132 that the state's prisons and jails must provide
adequate discharge planning. 33 Similarly, in Wakefield v. Thompson,'34 the
Ninth Circuit held under similar facts that California must provide to mentally ill inmates on release a supply of psychotropic medication sufficient to
ensure that their treatment is not interrupted during the time reasonably necessary to procure a new source for that treatment. 3 5 Today, some states do,
ill prisoners with psychotropic medias a matter of course, provide mentally
36
cations when they are discharged.
But even mere discharge planning may not be enough. The fact that
correctional facilities provide mentally ill offenders with a short supply of
medication and a referral for mental health services does not mean that individuals are regularly capable of accessing those services. Without an income, or some other means of paying for treatment, the mentally ill are left
walking a psychiatric tightrope, poised to fall, and with only a tattered safety
net.
IV. ACCESS TO MEDICAID BENEFITS AS A SOLUTION

Medicaid is a means-tested, public insurance program designed to
shoulder the costs of medical care for the nation's poorest and its disabled
citizens. 37 States are free to "opt out" of participation in Medicaid; however,
130. See id.
131. See, e.g., Brad H. v. City of New York, 712 N.Y.S.2d 336, 339-40 (Sup. Ct. 2000).
132. 712 N.Y.S.2d 336 (Sup Ct. 2000).
133. Id. at 339-40, 345.
134. 177 F.3d 1160 (9th Cir. 1999).
135. Id. at 1164.
136. Nebraska provides a two-week supply; Arkansas provides a one-week supply; and
both Virginia and North Carolina provide a one-month supply. HUMAN RIGHTS WATCH, supra
note 4, at 194-95.
137. Watson, The View from the Bottom, supra note 96, at 405-06; see 42 U.S.C. § 1396
(2006).

Published by NSUWorks, 2010

19

Nova Law Review, Vol. 34, Iss. 3 [2010], Art. 14

NOVA LAWREVIEW

[Vol. 34

if they choose to receive federal matching funds, state Medicaid programs
are required to cover a number of specific services. 138 In addition to this
mandatory coverage, states have the discretion to fund further "optional services," as well as to increase eligibility. 139 Further, states may add other
home- and community-based services not outlined in the federal statute by
seeking a waiver from the Secretary of Health and Human Services, who
maintains broad approval authority. 4 ' And while levels of coverage vary
health care serfrom state to state, every state offers comprehensive mental
14 1
vices for those individuals with severe mental illnesses.
Those mentally ill offenders who are enrolled in Medicaid at the time of
their discharge from prison or jail are far more likely to be able to access
available community-based services. 142 Formerly incarcerated mentally ill
offenders receive far more outpatient care than their counterparts without
coverage, and their actual rate of using community-based mental health services double. 143 Additionally, those with immediate Medicaid coverage upon
release access services far more quickly than those not enrolled in Medicaid.' 44 They are less likely to be arrested or detained once enrolled, and more
likely to remain within their communities for more than one year. 45
A.

The Effects of Incarcerationon MedicaidBenefits

Many mentally ill prisoners may be, immediately prior to their incarceration, eligible for Medicaid coverage. 146 This makes sense in light of the
138. 42 U.S.C. § 1396a.
139. Id.; Watson, The View from the Bottom, supra note 96, at 405.
140. Watson, The View from the Bottom, supra note 96, at 405 n. 12.
141. COUNCIL OF STATE GOV'TS, THE CRIMINAL JUSTICE / MENTAL HEALTH CONSENSUS
PROJECT, 400 app. C (June 2002), available at http://consensusproject.org/downloads/

Entirereport.pdf [hereinafter
142.

COUNCIL OF STATE GOv'TS, THE CONSENSUS PROJECT].
See generally JOSEPH P. MORRISSEY, MEDICAID BENEFITS AND RECIDIVISM OF

MENTALLY ILL PERSONS RELEASED FROM JAIL (2004), available at http://www.ncjrs.gov/
pdffiles I/nij/grants/214169.pdf.

143. Id. at 13. This is based on a Washington State study showing that the average use of
outpatient health services by mentally ill offenders with Medicaid was forty-six days versus
the twenty-eight day average of those without Medicaid. Id. Further, ten percent of those
outpatient days were used for mental health care among Medicaid enrollees, while those without Medicaid only sought mental health services five percent of the time. Id.
144. Joseph P. Morrissey et al., Medicaid Enrollment and Mental Health Service Use
Following Release of Jail Detainees with Severe Mental Illness, 57 PSYCHIATRIC SERVICES
809, 813-14 (2006).
145. COUNCIL OF STATE Gov'TS, How AND WHY MEDICAID MATTERS, supra note 65.
146. COUNCIL OF STATE Gov'TS, ENSURING TIMELY ACCESS TO MEDICAID AND SSIISSDI
FOR PEOPLE WITH MENTAL ILLNESS RELEASED FROM PRISON: FOUR STATE CASE STUDIES,

available at http://reentrypolicy.orgljc-publications/ensuingEnsuring-Timely-Access-to
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fact that homelessness, extreme poverty, and severe mental illness are so
closely linked. 147 But the fact that an individual is eligible for Medicaid coverage does not necessarily mean that the individual is actually enrolled in
Medicaid. However, even to the extent that a significant number of mentally
ill offenders may be enrolled in Medicaid at the time of their incarceration,
far fewer complete their sentences with their enrollment intact.'48
Whether an inmate loses his or her Medicaid benefits while incarcerated
depends on the length of the incarceration, whether the individual's Medicaid
benefits are linked to Supplemental Security Income (SSI), whether the
state's Medicaid laws allow for suspended enrollment, and whether the individual's Medicaid card is lost during the incarceration period. 49 Generally,
federal law mandates that states may not receive matching Medicaid funds
for medical services provided to qualified individuals during periods of incarceration.15 ° However, it does not require states to drop those otherwise
151
qualified individuals from the rolls for the mere fact of their incarceration.
Therefore, in principle, an individual who went into prison with a Medicaid
card need only have benefits suspended, and5 2should be able to immediately
access those benefits upon his or her release.
Despite this, incarcerated Medicaid enrollees are, in reality, often immediately dropped from Medicaid programs because: 1) federal guidelines
allow states to adopt more stringent policies than the federal government for
maintaining Medicaid eligibility; and 2) limitations to state information management infrastructure make it impossible for many states to keep track of
suspensions. 53 Thus, even though states are authorized to merely suspend
Medicaid benefits during incarceration, shortcomings in the state information
management technology make it far easier for the state to simply terminate
benefits entirely. 154 Things can even be more difficult for those inmates
whose Medicaid benefits are tied to SSI benefits: They always lose Medica-

Medicaid andSSISSDI forPeoplewith_Mental_IllnessReleased_from_PrisonFour_
StateCaseStudies.pdf [hereinafter COUNCIL OF STATE Gov'TS, ENSURING TIMELY ACCESS].
147. See COUNCIL OF STATE GOv'TS, THE CONSENSUS PROJECT, supra note 141, at 257.
148. Id. at 403.
149. Id.
150. 42 U.S.C. § 1396d(a)(28)(A) (2006).
151. Social Security Act § 1905(a)(28)(A) (2009).
152. COUNCIL OF STATE GOV'TS, THE CONSENSUS PROJECT, supra note 14 1, at 403.
153. Id.; PATRICIA A. GRIFFIN ET AL., SUBSTANCE ABUSE & MENTAL HEALTH SERVS.
ADMIN., MAINTAINING MEDICAID BENEFITS FOR JAIL DETAINEES WITH CO-OCCURRING MENTAL
HEALTH AND SUBSTANCE USE DISORDERS, I (Summer 1999/Revised Spring 2002), available

at http://gainscenter.samhsa.gov/pdfs/integratingMaintaining-Medicaid_02.pdf.
154. See COUNCIL OF STATE Gov'TS, THE CONSENSUS PROJECT, supra note 141, at 403.
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id coverage if their SSI eligibility is terminated, and almost always do if it is
suspended.155
If, during an incarceration, an individual loses Medicaid coverage for
the reapplication process can take months to complete. 56 Furreason,
any
ther, that individual may have to "jump through many administrative hoops"
before Medicaid coverage is reinstated. 157 That is because the application
process itself is "bewildering even for people who are not dealing with mental illness and the upheaval of having recently left jail or prison.' 58 For example, one description of the application process in New York City explains:
For example, to apply for Public Assistance, Food Stamps and
Medicaid, an applicant must first figure out which Income Support
Center to go to. The closest Income Support Center is not necessarily the right one; Income Support Centers are down-sizing and
merging, and Income Support Centers' overworked staff sometimes tell new applicants that the Center is not taking any more
applications. Once the appropriate center is located, the applicant
must arrive before 9 a.m., complete a complicated application
form, present identification and documentation of rent expenses
and/or lack of cooking facilities, and be interviewed by a caseworker.
The applicant will then be directed to the Eligibility Verification Review office in Brooklyn Heights for a painstaking interview
intended to detect fraud. Then, Eligibility Verification Review
will send the Front End Detection System workers, who carry
badges and announce themselves as "the FEDS," to visit the applicant's house and verify residence. If, after three visits, the FEDS
159
have not found the applicant at home, the case will be closed.

This stressful set of events, and the inherent delay between the application for and the conferral of benefits, prevents recently released mentally ill
offenders from tending to their most basic needs, or accessing psychiatric
care other than emergency room services."6 Without access to needed
treatment, or the stability of knowing where he or she will be eating and
sleeping, these individuals run the risk of undoing "any stabilization the in-

155. Id. States are not requiredto terminate the Medicaid eligibility of individuals whose
SSI eligibility is merely suspended, but they almost always do. Id.
156. See BARR, supra note 8, at 35.
157. COUNCIL OF STATE GOV'TS, THE CONSENSUS PROJECT, supra note 141, at 404.
158. BARR, supra note 8, at 34.
159. Id. at 34-35.
160. GRIFFIN ETAL., supra note 153, at 1.
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the individual at risk of... return[ing]
dividual gained while in jail, placing
' 16
to the criminal justice system." '
B.

Pre-Release Enrollment in SSI as a Means of Ensuring a Continuum of
Care

To reiterate, there is compelling evidence suggesting that the revolving
door cycle of the arrest, release, and re-arrest of severely mentally ill offenders can be meaningfully addressed through the provision of comprehensive
discharge planning. Discharge planning can be an incredibly powerful tool
in combating recidivism within this population, by linking mentally ill inmates with the housing, employment, and necessary medical services that are
instrumental in the reintegration of these individuals into society. And
though social insurance benefits make access to care far more likely, former
inmates very seldom receive timely enrollment. 62 As shown, access to Medicaid is often frustrated by state policies that create lengthy delays in the
application process, and that generally favor termination versus suspension
of Medicaid eligibility during periods of incarceration.1 63 Further, because
states overwhelmingly deny initial determinations of eligibility to those who
are incarcerated, it can be very difficult for the mentally ill offender to procure needed medical care for months following release. 16' The inaccessible
nature of public benefits is perhaps best illustrated in regard to mentally ill
incarceraoffenders incarcerated in prisons, because their longer periods of
1 65
tion are more likely to disrupt Medicaid and other social benefits.
Although the provision of housing has itself proven effective in increasing the likelihood of successful community reentry among those with psychiatric disabilities, 66 referrals to prospective living arrangements and employers may mean nothing to those who experience severe mental illness and
are incapable of paying for the psychiatric care and medication they need to
maintain stability. Similarly, medical coverage is little to the person who is
unsure where he or she will live, or where his or her next meal will come
from. Consequently, it is imperative that mentally ill prisoners be given
access not only to the medical benefits they need to remain stabilized, but
161.
162.
163.
164.

Id.
See id.
See id.
See id.

165.

See BARR, supra note 8, at 34.

166. See Sam Tsemberis et al., Housing First, Consumer Choice, and Harm Reduction for
Homeless Individuals with a Dual Diagnosis, 94 AMER. J. PUB. HEALTH 651, 654-55 (Apr.
2004) (concluding that access to stable housing may positively influence successful community reentry for individuals experiencing mental illness and substance abuse disorders).
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also to the funds necessary to procure housing, food, and other essentials.
This is especially true for those mentally ill offenders serving prison sentences-arguably, their longer sentences are the result of more severe offenses or a higher frequency of violating criminal statutes. Luckily, this can
be accomplished in most states by the pre-release enrollment of mentally ill
prisoners in SSI.
SSI is a federal program designed to provide a "minimum level of income" to the nation's elderly and disabled "who do not have sufficient income and resources to maintain a standard of living at the established Federal minimum income level."' 167 Consequently, to obtain benefits, applicants
must show that they: (1) meet the income requirement; and are, (2) disabled,
(3) blind, or (4) over sixty-five years old. 168 The significance of this program
is that, in addition to monthly financial support, SSI eligibility also confers
immediate Medicaid eligibility in most states. 169 This is because the Social
Security Act allows states the attractive opportunity to authorize SSA to
make Medicaid eligibility determinations in tandem with SSI determinations,
which has the effect of reducing state administrative costs. 70 But, as a general matter, residents of "public institutions," including prisons, are presumptively ineligible for SSI. 171 As a result, benefits are suspended for periods of
are terminated when the
incarceration lasting more than one month,'72 and
173
period of incarceration lasts for one year or more.
However, in a 1995 amendment to the Social Security Act, Congress
charged the Social Security Administration (SSA) with "develop[ing] a system under which an individual can apply for supplemental security income
benefits ...

prior to the discharge or release of the individual from a public

institution.' 74 SSA implemented just such a system, amending its own Program Operations Manual System (POMS) in 1996 to allow correctional insti-

167.
168.
169.

20C.F.R. § 416.110(2009).
Id.

COUNCIL OF STATE GOV'Ts, THE CONSENSUS PROJECT, supra note 141, at 400. Pursuant to 20 C.F.R. § 416.2101, states may confer on SSA the ability to make Medicaid eligi-

20 C.F.R. § 416.2101 (2009); see
supra note 141, at 400. Nearly all
states grant SSA that authority, and thus grant immediate enrollment in Medicaid to those
individuals who are deemed SSI-eligible. Id. The states that do not are: "Connecticut, Hawaii, Illinois, Indiana, Minnesota, Missouri, New Hampshire, North Dakota, Ohio, Oklahoma
and Virginia." Id. at n.3.
170. See 20 C.F.R. § 416.2101.
bility determinations based on the application for SSI.
COUNCIL OF STATE Gov'TS, THE CONSENSUS PROJECT,

171.
172.
173.

20 C.F.R. § 416.211.
20C.F.R. § 416.1325.
20C.F.R. §416.1335.

174.

42 U.S.C. § 1383(m) (2006).
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tutions to enter into prerelease agreements with the agency. 17' As a result,
despite the presumptive ineligibility that exists for the incarcerated, otherwise qualified individuals who are residents of public institutions may now
apply for SSI months in advance of his or her prospective release date, 176 so
long as the individual: (1) "appear[s] likely to meet the criteria for SSI eligibility when [he or she is] released from the institution;" and, (2) "may potentially be released within 30 days after notification of potential SSI eligibility.' 77 However, because SSA also instituted a policy of accepting all "application[s] under the prerelease procedure without regard to whether an
agreement exists with the institution,"1 78 such agreements may not be the
most fundamental component of an effective prerelease enrollment plan.
Although it is doubtless that they do, and will continue to, play an important
part in the prerelease enrolment process, it may be that the most important
piece of these programs is that eligible prisoners be provided access to both
the necessary paperwork and to the assistance they need to make a complete
submission.
If, through these prerelease procedures, eligibility is determined prior to
release, SSI benefits are suspended until the date of the prisoner's reentry. 79
And, since benefits are immediately payable to individuals whose eligibility
has merely been suspended, and not terminated, it is possible for mentally ill
offenders to walk out of prison and into benefits. 80 In states that confer immediate medical eligibility in tandem with SSI eligibility, or that allow a
simplified Medicaid application process for those who are SSI-eligible, this
can mean immediate access to the funds necessary to pay for basic needs,
and the medical coverage necessary to create a continuum of care.
Additionally, it makes logistical sense for prisons to deliver this service
to mentally ill prisoners. Because prisons are charged with the treatment of
the mentally ill prisoners that are incarcerated there, they ostensibly have on
hand the very medical information used as evidence in state and federal determinations of disability. Ostensibly, through the provision of treatment, the
prison's medical personnel will have become familiar with the applicant.

175. SOCIAL SECURITY ADMINISTRATION PROGRAM OPERATIONS MANUAL SYSTEM (POMS)
§ S1 00520.900 (2009).
176. Id. § SI 00520.900(A).
177. Id. § SI 00520.900(B).
178. Id. § 00520.900(C)(1).
179. 20 C.F.R. § 416.1325 (2009).
180.

See id.
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And, because the full application is relatively short, and can for the most part
be completed online, it does not consume an inordinate amount of time.'18
Prerelease enrollment in SSI and Medicaid has, over the years, increasingly become an integral part of the plans promoted by mental health advocacy groups seeking to address the revolving door problem of mental illness
in the criminal justice system. 182 For example, the Judge David L. Bazelon,
Center for Mental Health Law, has drafted a model act in which the provision of prerelease enrollment services plays the central figure. 183 And this
focus on prerelease planning is beginning to pay off. Now, almost half of the
states have in place programs for assisting prisoners with establishing or
reinstating social entitlements and other benefits for which they are eligible."'
However, it remains troubling that more than half of the states do not
assist mentally ill prisoners in accessing the benefits they need to remain
stable, successful members of communities when they are released from incarceration. 85 In order to close the revolving door for good, the states must
be willing to implement policies that favor suspension of Medicaid eligibility
during periods of incarceration as opposed to termination. 86 To be successful, these policies must also mandate that prisons implement programs for
assisting eligible mentally ill offenders in applying for SSI in time to receive
those benefits upon release. Furthermore, states must grant SSA the authority to make Medicaid eligibility determinations in tandem with SSI determinations. But, arguably most importantly, the states must implement performance measures designed to determine to what extent prisons are successfully enrolling eligible mentally ill offenders in these programs.
To be successful, states will have to acquire the universal buy-in of all
stakeholders, necessitating the fostering of communication between various
state agencies, and the encouragement of agreements between those depart181. The application is filled out online, and consists of short answer questions. See Social Security Online, Apply for Disability Benefits, http://www.ssa.gov/applyfordisability/
(last visited Apr. 17, 2010).
182. See BAZELON CTR. FOR MENTAL HEALTH LAW, BUILDING BRIDGES: AN ACT TO
REDUCE RECIDIVISM BY IMPROVING ACCESS TO BENEFITS FOR INDIVIDUALS WITH PSYCHIATRIC

DISABILITIES UPON RELEASE FROM INCARCERATION, 1 (2002), available at http://www.bazelon.

org/issues/criminalization/publications/buildingbridges/BuildingBridges.pdf [hereinafter BAZELON CTR.,

183.

Building Bridges].

See id. at 1-2.

184. NANCY LA VIGNE ET AL., URBAN INST., RELEASE PLANNING FOR A SUCCESSFUL
REENTRY: A GUIDE FOR CORRECTIONS, SERVICES PROVIDERS, AND COMMUNITY GROUPS app. C
(2008), available at http://www.urban.org/UploadedPDF/411767_successful-reentry.pdf.

185.
186.

Id.
BAZELON CTR., BUILDING BRIDGES, supra note 182, at 15.
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ments to promote administrative efficiency. 187 This could be best accomplished through the creation of a central agency to coordinate the state's efforts, and by restructuring informational technology infrastructures
as neces188
sary to allow greater ease of interagency data sharing.
Recent legislation introduced to the United States House of Representatives seeks to encourage states to adopt policies favoring Medicaid suspension over termination for those inmates incarcerated for periods of one year
or more. 89 The Recidivism Reduction Act, introduced in June 2009, would
require the provision of Social Security benefits for those individuals who
file a Request for Reinstatement and were "eligible

. .

. on the basis of disa-

bility" but were thereafter "ineligible for such benefits because the individual
was an inmate of a jail, prison, penal institution, or correctional facility for a
period of 12 or more consecutive months."' 19 Further, the Act would ensure
that those former prisoners who were enrolled in Medicaid prior to their incarceration, but whose coverage was suspended as a result of their incarceration, would have coverage "reinstated upon release. . . unless and until there
is a determination that the individual is no longer eligible to be so
enrolled."' 19' Finally, the Act, by pledging to increase federal matching rates
over the course of one year for those states who update their information
technology systems so that they are capable of administering a reinstatement
192
program, would incentivize the institution of benefits suspension policies.
While the revision of state correctional health policy as it relates to
those with mental illnesses will undoubtedly present a significant up-front
cost to government in the form of Medicaid expansion, it must be noted that
those funds may present an incredibly wise long-term investment. For years,
scholars have attempted to solve the puzzle of cost-effectiveness in health
care, including the provision of mental health services in communities rather
than in prisons. 193 Studies have shown, though, that locating psychiatric
treatment in communities rather than in prisons has a positive increase on
cost-effectiveness. 194 States may, therefore, rightly consider it a prudent fiscal move.

187. See COUNCIL OF STATE GoV'TS, ENSURING TIMELY ACCESS, supra note 146.
188. See id.
189. See Recidivism Reduction Act, H.R. 2829, 111 th Cong. § 2(5)-(8) (2009).
190. H.R. 2829 § 3(a)(ii)(1)(aa)-(bb).
191. H.R. 2829 § 5(a)(1).
192. H.R. 2829 § 5(a)(2).
193. See Embry M. Howell et al., What Is Known About the Cost-Effectiveness of Health
Services for Returning Prisoners?,10 J. CORRECTIONAL HEALTH CARE 399 (2004).
194. Id. at411.
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CONCLUSION

Although diversion and comprehensive discharge planning are necessary components of a new mental health policy, they are not alone sufficient
to carry the day. Instead, policy makers must focus on the reason why many
of the severely mentally ill recidivate in the first place: the unavailability of
the funds and medical coverage necessary to remain stabilized after they
have been released from incarceration. Programs diverting mentally ill offenders into community-based programs mean nothing to the patient who
cannot pay. Similarly, while discharge planning may assist with housing,
employment, and may net a referral to an outpatient treatment facility, it does
nothing to ensure that the mentally ill offender is able to afford the medication and treatment he or she needs to maintain psychiatric stability.
The starting point in the creation of a uniform correctional mental
health policy is the enactment of legislation ensuring timely access to Medicaid and other public benefits for mentally ill offenders. This can, in most
states, be accomplished through the pre-release enrollment of mentally ill
offenders in SSI, which generally carries with it a presumption of Medicaid
eligibility. This is especially important for those mentally ill offenders living
in state prisons, who arguably warrant particular consideration, since they
have arguably committed a greater number of offenses which are likely more
serious in nature than those held in jails.
To succeed, states must necessarily procure the buy-in of all stakeholders. And while the resultant broadening of state mental health policies would
require an up-front fiscal investment, that investment is likely sound considering the cost-effectiveness of community, as opposed to correctional,
health care. In the end, unless Medicaid, or other safety net programs, are
made immediately available to seriously mentally ill offenders, they will
continue to cycle in and out of the criminal justice system, presenting not
only a self-perpetuating monetary cost to taxpayers, but also an immeasurable human cost to society.
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